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MEMORANDUM OF POINTS AND AUTHORITIES 
I. FACTUAL BACKGROUND! 

Plaintiffs Tara Farrell, Henly Velarde, and Douglas Wells (“Plaintiffs”) bring this putative 
nationwide and California class action to protect the internationally recognized and fundamental 
human right to safe and affordable access to clean water; the lack of which has devastating effects 
on the health, dignity, and prosperity of billions of people, as well as significant consequences for 
the realization of other basic human rights. See, e.g., Cal. Water Code $ 106.3(a) (2012) (California 
legislature recognizing fundamental right to clean and safe water); see also Compl. at 44 2, 16 (citing 
United Nations resolutions); id. 1 43 (class definition). Defendant New Millennium Concepts, LTD 
(“Defendant” and/or “NMCL”) manufactures, markets, and sells Berkey® brand water purification 
systems to consumers throughout California and across the nation based on nothing more than false 
promises. Id. at Y 2. Specifically, Defendant sells the below-depicted, water purification systems in 
six different sizes. Id.” In each System, water is placed in the top chamber and passes through an 


activated carbon Berkey Black Purification Element (“Purification Element”) by virtue of gravity. 


' At the outset, Defendant strays beyond the pleadings without any judicially noticeable facts to 
convince this Court that a “family-owned” business, contrary to the well pled facts supported by 
several accredited laboratory tests, has not deceived people into buying Products that fail to purify 
or reduce listed contaminants by, at least, the lowest threshold amount of 80% for 3,000 gallons 
per filter. See Compl. at 11 29-33, Ex. 3 [APMO Lab Results). Indeed, Defendant suggests that it 
“verified the performance of its water filter systems through independent, accredited third-party 
laboratory testing.” See MTD at 1. Those “studies” are suspect, fatally flawed, and addressed 
below. See, infra, at 21-22. Additionally, Defendant patently attempts to mislead this Court into 
believing that, this putative class action, was somehow ill-formed when Plaintiff Tara Farrell 
voluntarily dismissed her first action. MTD at 1, n.1. A comparison of the complaints in this and 
the prior action reveals that the only meaningful changes between the two cases are the addition 
of two more plaintiffs, augmentation of personal jurisdiction allegations, and the addition of a fifth 
failed lab test. Compare Compl. with Farrell v. New Millennium Concepts, Ltd., No. 2:21-cv-0075 
(E.D. Cal.), at FAC, ECF 15, Stipulated Order re FAC, ECF 10. That Farrell previously dismissed 
her case is irrelevant. 

2 The Berkey water purification systems come in the following sizes: Travel Berkey System (1.5 
gallons), Big Berkey System (2.25 gallons), Berkey Light System (2.75 gallons), Royal Berkey 
System (3.25 gallons), Imperial Berkey System (4.5 gallons), and Crown Berkey System (6 
gallons) (collectively, "Systems”). Jd. The Systems and Purification Elements are hereinafter 
collectively referred to as the “Products.” 
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Id. at 4 3, 32-33, 41f.-g. Then, the filtered water is dispensed from the bottom chamber. Id. 


Travel Berkey® System ba 


Big Berkey* System 


Royal Berkey® System 


Berkey Light? System 


Imperial Berkey* System 
Crown Berkey” System 


To capture a greater share of the billion-dollar market for water filters and purifiers (see id. 
at § 17), Defendant makes three false and deceptive claims, collectively referred to as the 
“Challenged Representations” (id. at § 25 (explicitly defining this term)): 


... Defendant represents the Products as water “purification” systems, water “purifiers”, 
or products that will “purify” water (the “Purification Representations”) on the box of 
the Systems and Purification Elements and its websites. The Purification Representation 
is not only in the name of the trademarked Berkey Black “Purification” Element, but 
Defendant identifies the Systems with the Purification Representations on the box of each 
System in prominent, large, and bold font. Indeed, Defendant emphasizes on the box of 
each System that it purifies water, stating: "Fresh Clean Drinking Water Purified the 
Natural Way”... 


Id. at I 19; see also id. at Y 26a. (NMCL Website), 1 27a. (Amazon Storefront), 128a. (Authorized 
Agent Websites), Ex. 1 [System Box], Ex. 2 [Element Box]. The Purification Representations are 
material to, and likely to deceive, reasonable consumers into believing that the Products will provide 
pure water (H20) or water otherwise free of contaminants—as they deceived Plaintiffs. Jd. at {| 8- 
10, 19, 35-38. 
... On Defendant’s websites . . . Defendant represents the Products as water purification 
systems that “remove or dramatically reduce” contaminants, or “remove or greatly 


reduce” contaminants. At times on the websites and uniformly on the box of each 
Purification Element, Defendant more precisely identifies the contaminants and their 


iN 
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respective reduction rates to include: (1) viruses at greater than 99.999%, (2) pathogenic 
bacteria (and surrogates) at greater than 99.9999%, (3) pharmaceutical drugs at greater 
than 99.5%, (4) trihalomethanes at greater than 99.8%, (5) inorganic minerals at levels 
below lab detectable limits, (6) pesticides & (semi) volatile organic compounds at levels 
below lab detectable limits, (7) heavy metals (high & low pH levels) at levels ranging 
from greater than 80% to 99.9%, (8) radiological contaminants at levels below lab 
detectable limits, and (9) others at contaminants at levels of greater than 95% to 99.999%. 
Across all mediums, Defendant uniformly represents the Products as “removing or 
dramatically reducing” or “removing or greatly reducing” contaminants and, whenever 
specified, at a rate of at least greater than 80% (the ‘Contaminant Reduction 
Representations’). 


Id. at § 21; see also id. at § 22 (box), § 26a. (NMCL Website), 1 27a. (Amazon Storefront), I 28a. 
(Authorized Agent Websites), Ex. 2 [Element Box]. Indeed, the Purification Element’s packaging 
contains bold and underlined verbiage with all capital letters that uniformly tout contaminant 
reduction rates of greater than 99% and the only references to a lower rate are buried in condensed, 
fine print. Id. 1f 22-23, Ex. 2 (box). The Contaminant Reduction Representations are material to, 
and likely to deceive, reasonable consumers, as they did Plaintiffs, into believing that the Products 
dramatically or greatly reduce contaminants, in the very least by the lowest, fine-print 80% reduction 


rate guaranteed on the box. Id. at YY 8-10, 21, 35-38. 


... Defendant represents the Products as water purification systems that purify water or 
remove/reduce contaminants from water, consistent with the Purification 
Representations and Contaminant Reduction Representations set forth above, for 3,000 
gallons per Purification Element (the “Longevity Representation”). . . . 


Id. § 24; see also id. 1926 b. (NMCL Website), 27 b. (Amazon Store Front), 28 b. (Authorized Agent 
Websites). The Longevity Representation is material to, and likely to deceive, reasonable consumers 
into believing that the Products purify water or dramatically or greatly reduce contaminants (by at 
least 80%) for a minimum of 3,000 gallons per Purification Element—as they deceived Plaintiffs. 
Id. at YY 8-10, 25, 35-38. 

However, the Challenged Representations are false because the Products neither purify 
water, nor dramatically or greatly reduce contaminants (at least by the lowest rate of 80% in fine 
print), let alone for 3,000 gallons per Purification Element. Zd. at [4 3 1-33. By the filters’ very design, 
they cannot possibly perform as promised. Id. at § 32-33 (explaining the Purification Elements’ 
activated carbon block would need to be so dense to filter contaminants for 3,000-gallons that gravity 


could not push water through it; and that bacteria and virus microbe overgrowth would require 


-3- 
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replacement every 24-48 hours, which then means the filters could not possibly filter 3,000 gallons 
at their flow rate). To be sure, the filters performed abysmally when tested—failing to purify water 
in any way (0% of lifespan and performance) and failing to reduce contaminants “dramatically” or 
“greatly” by achieving, at least, the fine-print reduction rates within the first one to one hundred 
gallons of water tested (approximately 0.03 — 3.33% of its advertised lifespan and performance). Id. 
at J 31, Ex. 3. 
II. PLAINTIFFS SUFFICIENTLY PLED FALSITY UNDER RULE 9(b)? 
Defendant contends Plaintiffs failed to plead sufficient facts under Rule 9(b). MTD at 4-7. 
Not true. Consistent with Rule 9(b), Plaintiffs pled the “who, what, when, where, and how” of each 
Plaintiff s claims. In fraud or false advertising and warranty cases, courts routinely find allegations 
satisfy Rule 9(b)’s heightened pleading standard if they set forth the facts necessary to identify the 
transaction, the alleged false or misleading statement, and why it is false. See, e.g., Tel-Phonic 
Servs., Inc. v. TBS Intern, Inc., 975 F.2d 1134, 1139 (Sth Cir.) (finding mail fraud claim adequately 
pled where the plaintiff identified what representations were false and why they were false); Maisel 
v. S.C. Johnson & Son, Inc., 2021 WL 1788397, at *8 (N.D. Cal. May 5, 2021) (finding plaintiff 
adequately identified the transaction, challenged statements, and their falsity in false ad, warranty, 
and unjust enrichment case); Moore v. GlaxoSmithKline Consumer Healthcare Holdings (US) LLC, 
2021 WL 3524047, *7 (N.D. Cal. Aug. 6, 2021) (same).* 
Here, Plaintiffs alleged the transactional details of their purchases—specifically, that Farrell, 


Wells, and Velarde bought the Purification Elements and/or a System—either at Defendant’s 


3 Nearly all of Defendant’s legal authority in support of its motion to dismiss rests on California 
state substantive law. See generally MTD; id. at 7, n.9. Given Plaintiffs bought the Products in 
California, after reading and relying on the Challenged Representations in California, suffered 
economic losses in California, and brought largely California statutory claims, and given that, 
critically, Defendant does not contend that Texas substantive law applies to Plaintiffs’ claims, 
Plaintiffs do not, here, argue for the application of California law under a conflict-of-law analysis. 
Compl. 1f 8-10, 14a.1). To the extent Defendant changes its position on reply, Plaintiffs 
respectfully request the opportunity to brief the issue. 

4 Shank v. Presidio Brands, Inc., 2018 WL 510169, at *8 (N.D. Cal. Jan. 23, 2018) (finding who, 
when, where, what, and how allegations in a false advertising case satisfy Rule 9(b)); Przybylak v. 
Bissell Better Life LLC, 2019 WL 8060076, at *4 (C.D. Cal. Jul. 19, 2019) (same); Balser v. Hain 
Celestial Grp., Inc., 640 F. App’x 694, 695-96 (9th Cir. 2016) (same); 
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Amazon storefront (Farrell) or online using Defendant’s authorized agents’ websites (Wells and 
Velarde)—for prices ranging between $100 and $300 in California, in October 2019, January 2020, 
and May 2020, respectively. Compl. at 11 8-10(1)-(2).° Defendant’s patent mischaracterization, that 
Plaintiffs failed to “provide any facts, let alone facts specific to Plaintiffs—like when or where they 
relied on the[ Challenged Representations],” deserves no credence. MTD at 15. Further, Plaintiffs 
described and explicitly defined, at the outset of the Complaint, each of the Challenged 
Representations and how they misled Plaintiffs and consumers into purchasing the Products. 
Compl. 114 2, 4. Plaintiffs also explained how each of the Challenged Representations are false: 
“contrary to Defendant’s Challenged Representations, the Products do not, for 3,000 gallons per 
Purification Element, either: (1) provide pure water (H20) free of any contaminants; or (2) ‘remove 
or dramatically reduce’ or ‘remove or greatly reduce’ contaminants from water, including the 
Filtered Contaminants at rates of at least 80% or more.” Id. at § 34. Such allegations detailing the 
particular circumstances constituting the fraud are more than sufficient under Rule 9(b). See U.S. 
ex rel. Grubbs v. Kanneganti, 565 F.3d 180, 186 (5th Cir. 2009) (“Rule 9(b) supplements but does 
not supplant Rule 8(a)’s notice pleading. Rule 9(b) does not ‘reflect a subscription to fact pleading’ 
and requires only ‘simple, concise, and direct’ allegations of the ‘circumstances constituting fraud,’ 
which after Twombly must make relief plausible, not merely conceivable, when taken as true.”) 
Nonetheless, Defendant boldly argues “the Complaint has no factual basis to support any 
alleged falsity,” incredibly claiming it “lacks any specific allegations regarding the efficacy or 
filtration capabilities of the Travel Berkey system or the standalone Purification Elements Plaintiffs 
purchased.” MTD 8. In so doing, Defendant entirely relies on a meritless argument that Plaintiffs 
needed to test the Purification Elements in a 1.5-gallon Travel System, instead of the identical, but 
for size, 6-gallon Crown system, to provide an evidentiary basis for their allegations that the Products 


do not remove or reduce contaminants by at least 80% for 3,000 gallons per Purification Element as 


` Defendant’s criticism that Wells only alleged purchase of the Purification Element, and not a 
System, falls flat. MTD at 1, n.2. That he bought a filter in reliance on Defendant’s Challenged 
Representations, does not suddenly undue the deception or invalidate his claims. Defendant cites to 
no authority that warrants such criticism. 
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Defendant advertised and warranted. 

Defendant confuses the pleading standard. In essence, Defendant’s argument amounts to a 
fundamental disagreement about the merits of Plaintiffs’ claims, mot that the allegations are 
insufficiently detailed to put Defendant on notice of the challenged conduct. Lorentzen v. Kroger 
Co., 532 F. Supp. 3d 901, 910 (C.D. Cal. 2021) (“The purpose of Rule 9(b) is to put Defendant on 
notice of the specific fraudulent conduct against which they must defend.”) (quotations omitted); 
Locklin v. StriVectin Operating Co., Inc., 2022 WL 867248, *4 (N.D. Cal. Mar. 23, 2022) 
(rejecting defendant’s argument on Rule 12(b)(6) motion that studies are required to “establish” 
or “show” the advertising claims are false where the plaintiff pled facts explaining why the claim 
is false); White v. Kroger Co., 2022 WL 888657, *3 (N.D. Cal. Mar. 25, 2022) (“Kroger's argument 
that the studies cited in the complaint do not prove plaintiff's claims . . . misconstrues plaintiff's 
pleading burden.”). Since Rule 9(b) is a pleading standard, not the standard by which to address 
the merits and underlying evidence, Plaintiffs have satisfied Rule 9(b). 

However, even if this Court requires evidence pled in the Complaint, Plaintiffs have done 
that. To support their allegations of falsity, Plaintiffs relied, in part, on IAPMO R&T (“IAPMO’), 
an American National Standards Institute (‘ANSI’) accredited laboratory, which conducted 
performance tests on the Purification Elements according industry standard, and nationally accepted 
protocols established by ANSI and NSF International (“NSF”). Compl. I 31, Ex. 3 [Lab Tests]. 
IAPMO found that the Purification Elements utterly failed to perform as-advertised. /d. They did not 
purify water, let alone remove or dramatically reduce contaminants by the emboldened greater than 
99% representation—or at least by the smallest 80% rate in fine print. /d. Indeed, the Purification 
Element repeatedly failed to reach its lowest threshold within the first 1 gallon (0.03%) to 100 gallons 
(3.33%) of its purported 3,000-gallon lifespan. Jd. 

If reasonable consumers had a manufacturer’s expertise in water filter design, the Purification 
Elements’ appalling performance would not be surprising. As pled, the activated carbon filter 


installed in gravity fed system, by its design, cannot perform as advertised. Compl. 11 32-33. 


e The Purification Element uses an activated carbon filter design that, in simple terms, is a 
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compressed block of carbon dust particles, which bond with the carbon in contaminants as 
water passes through the block. Jd. Y 32. The more carbon particles, the denser the block, and 
the more contaminants are removed. Id. However, to achieve water purification or a reduction 
of all contaminants by at least 80%, for the advertised 3,000 gallons, the block would have to 
be so dense that water could not pass through it by virtue of mere gravity. Id. 


e Additionally, activated carbon filters cannot remove pathogens like bacteria or viruses. Id. $ 
33. Unless an extraordinarily dense block that cannot pass water by gravity is used and replaced 
every 24 to 48 hours due to overgrowth of the microbes in the filter, activated carbon cannot 
remove or reduce bacteria and pathogens for more than 1-2 days. /d. Thus, the Purification 
Elements, by their own design, simply cannot purify water, or dramatically or greatly reduce 
contaminants, including viruses and bacteria, for 3,000 gallons per filter. Jd. TY 32-33; but see 
44 22-23, Ex. 2 (claiming a greater than 99.999% and 99.9999% reduction in viruses and 
bacteria, respectively). 


Yet, Defendant utterly ignores these factual allegations that, alone, provide Defendant the facts it 
needs to evaluate the basis for Plaintiffs’ falsity allegations. 

Instead, Defendant’s entire argument is premised on the fatally flawed notion that Plaintiffs 
tested the “wrong” Product because Plaintiff tested the Purification Element in the 6-gallon Crown 
System instead of the smaller 1.5-gallon Travel System. MTD 8-10. However, as Plaintiffs alleged: 


“All of the Systems require the same Purification Elements to filter or purify water.” Compl. 1 41f. 


The varying volume of water that the System can hold, number of Purification Elements 
installed, and the material of which the canister is composed does not impact the 
advertised efficacy of the Purification Elements. Whether the System’s canister is made 
of plastic or stainless steel, can incorporate one to four Purification Elements, or it can 
hold 1.5 or up to 6 gallons, does not alter or affect the Purification Elements’ efficacy— 
their ability to “purify” water (provide pure H20), their reduction rate of contaminants 
(be it eliminating entirely or dramatically/greatly reducing contaminants from water), 
and/or their longevity (3,000 gallons per Purification Element). Adding volume of water, 
Purification Elements, and steel or plastic to the canisters does not increase efficacy as it 
pertains to the Challenged Representations. 


Id. $ 41g.; id. at Y 3. Defendant cannot cite a single judicially noticeable fact, allegation in the 
Complaint, or logical explanation as to why the filters are any less effective when installed in 
Defendant’s 6-gallon System, instead of its 1.5-gallon System. Id. at I 3. This is particularly true 
when it is the Purification Element, not the cannister, that purportedly removes contaminants. Id. 
Moreover, Defendant speaks out of both sides of its mouth. It is Defendant who markets and sells 
the same Purification Element for each of the Systems claiming they will all live up to the same 
Challenged Representations. Id. at YY 2-4. Yet, without any meaningful explanation based in pled 


or judicially noticeable facts, common sense, or logic, Defendant now effectively argues that 
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changing the size of the canister, from 1.5 to 6 gallons, is the only reasonable explanation for the 
Products’ inability to live up to Defendant’s promises. MTD at 8-10. If Defendant’s counsel, under 
the obligations imposed by Fed. R. Civ. P. 11, seriously contends that the Purification Element’s 
cannot perform, as advertised, in any system other than 1.5-gallon Travel System or that its proven 
inefficacy is only the result of its use in the Crown System, then Plaintiffs would respectfully request 
leave to amend to add this evidence as further support for the falsity allegations. As a last-ditch effort, 
Defendant attempts to draw an unpled distinction between the Crown and Travel Systems—arguing 
that Crown is meant for indoor use and Travel outdoor. But, again, how could that make any 
difference in the ability of the Purification Element to filter contaminants out of water inside the 
System’s cannister? Defendant’s argument defies logic and common sense.” 

Without any justification, Defendant essentially asks this Court to ignore long-standing, 
well-established, and binding United States Supreme Court, recognized in the Ninth and Fifth 
Circuit, that requires courts, on a Rule 12(b)(6) motion.’ When accepting all pled allegations as true, 


and drawing all reasonable inferences in Plaintiffs’ favor, certainly IAPMO’s tests performed 


é To be sure, none of the “wrong product” cases cited by Defendant warrant a contrary conclusion. 
MTD at 8-10 (citing Eckler v. Wal-Mart Stores, Inc., 2012 WL 5382218, at *6-7, *8 n.10 (S.D. 
Cal. Nov. 1, 2012) (rejecting studies about some, not all, ingredients in supplement designed to 
provide joint health benefits because “it is the overall formulation that’s behind the representations 
at issue”); Spector v. Mondelez Int'l, Inc., 2017 WL 4283711, at *5 (N.D. Ill. Sept. 27, 2017) 
(finding studies about some ingredients in the joint supplement’s formulation insufficient to allege 
that it lacks efficacy); Padilla v. Costco Wholesale Corp., 2013 WL 195769, at *4 (N.D. NI. Jan. 
16, 2013) (same))). Unlike the cases Defendant cites, here, Plaintiff did not test some activated 
carbon filter other than Defendant’s Purification Element; Plaintiff tested Defendant’s Purification 
Element. 

’ Erickson v. Pardus, 551 U.S. 89, 94 (2007); Hishon v. King & Spalding, 467 U.S. 69, 73 (1984); 
Fernandez-Montes v. Allied Piolts Ass’n, 987 F.2d 278, 284; In re Katrina Canal Breaches Litig., 
495 F.3d 191, 205 (Sth Cir. 2007); Smith v. Jackson, 84 F.3d 1213, 1217 (9th Cir. 1996); Williams 
v. Gerber Products Co., 552 F.3d 934, 937 (9th Cir. 2008). A “motion [to dismiss] is not a procedure 
for resolving a contest between the parties about the facts or the substantive merits of the plaintiff s 
case.” Williams, 552 F.3d at 938; see also Doe v. Hillsboro Independent School Dist., 81 F.3d 1395, 
1401 (Sth Cir. 1996) (on a motion to dismiss, “[t]he issue is not whether a plaintiff will ultimately 
prevail but whether he is entitled to offer evidence to support his claims”); see generally Murray v. 
Amoco Oil Co., 539 F.2d 1385 (5th Cir. 1976). Indeed, courts “have recognized that whether a 
business practice is deceptive will usually be a question of fact not appropriate for decision on 
demurrer.” Williams, 552 F.3d at 938 (citing cases and reversing trial court’s dismissal of false 
advertising claims); see also In re Enron Corp. Securities, Derivative & “ERISA” Litig., 310 F. 
Supp. 2d 819, 839, 866 (S.D. Tex. 2004). 
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according to national standards, wherein the Products repeatedly failed to perform for just a 
fraction—less than 5%--of its promised efficacy, combined with allegations explaining why the 
Product is actually designed to fail, satisfies Rule 9(b). 

II. THE CHALLENGED REPRESENTATIONS ARE NOT “PUFFERY” 

Defendant contends that the Challenged Representations are vague and non-actionable 
puffery—incapable of being proven or disproven false. MTD 10-12. In so doing, Defendant asks 
this Court to hold, as a matter of law, that it is “extremely unlikely” that such claims could induce 
consumer reliance—i.e., that it is extremely unlikely for any consumer, including Plaintiffs, to rely 
on Defendant’s deliberately chosen claims to purchase water “purification” systems or “purifiers” 
that: (1) eliminate all contaminants (provide pure H20); (2) “dramatically” or “greatly” reduce 
contaminants by either the prominently claimed rates of greater than 99%, or the only lesser fine 
print rates of at least 80%; (3) for the promised 3,000 gallons per Purification Element. This Court 
should decline. Each of these representations can be—and have been—proven false based on the 
allegations in the well pled complaint. Plaintiffs turn to the initial inquiry of the reasonable 
consumer’s perception of the Purification and Contaminant Reduction Representations, and then 


address whether each of the Challenged Representations can be proven false by objective means. 


A. Reasonable Consumers Understand the Purification Representations to Mean 
that the Products Purify Water 


Although Defendant does not challenge the reasonable consumers’ perception of the 
Contaminant Reduction or Longevity Representations, squirreled away in a footnote, Defendant 
effectively asks this Court to declare, as a matter of law, that is “impossible” for reasonable 
consumers to believe that the Purification Representations mean that the Products purify water. See 
MTD at 12, n.10 (arguing that because the Purification Element box lists reduction rates, Plaintiffs 
cannot believe they would receive pure water). That is wrong. 

Courts apply the “reasonable consumer” standard to determine whether an advertising claim 
is false or misleading under California’s Unfair Competition Law, codified at Bus. & Prof. Code §§ 


17200, et seg. (“UCL”), False Advertising Law, codified at Bus. & Prof. Code § 17500 (“FAL”), 
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and Consumers Legal Remedies Act, codified at Civ. Code §§ 1750, et seg. (“CLRA”). See 
Williams, 552 F.3d at 938. These laws prohibit not only advertising that is false, but also advertising 
that, although true, is either misleading or has a capacity, likelihood or tendency to deceive or 
confuse the public. Id. (citing Kasky v. Nike, Inc., 27 Cal.4th 939, 951 (2002)). In applying this 
standard under Rule 12(b)(6), “the Court must accept [p]laintiffs’ view of the reasonable 
consumer’s understanding,” not the defendants’ attempt to recast it in an unpled manner. Prescott 
v. Bayer HealthCare LLC, 2020 WL 4430958, at *8 (N.D. Cal. Jul. 31, 2020) (citations and 
quotations omitted, emphasis added); see also Kellman v. Whole Foods Mkt., Inc., 313 F.Supp.3d 
1031, 1049 (N.D. Cal. 2018). “California courts [] have recognized that whether a business practice 
is deceptive will usually be a question of fact not appropriate for decision on [the pleadings].” 
Williams, 552 F.3d at 938. Indeed, at this juncture, dismissal is appropriate only if, “[v]iewing the 
facts in the light most favorable to plaintiff,” it is “‘impossible for the plaintiff to prove that a 
reasonable consumer was likely to be deceived.” Yumul v. Smart Balance, Inc., 733 F. Supp. 2d 
1117, 1129 (C.D. Cal. 2010) (quoting Williams, 552 F.3d at 939) (emphasis added). 

This is not one of the “rare situation[s]” where dismissal on the pleadings is appropriate. 
Williams, 552 F.3d at 939. Rather, it is more than plausible for reasonable consumers to adopt the 
literal meaning of the very terms Defendant deliberately, persistently, and consistently uses to 


99 OG 


identify the Products. Common sense dictates that consumers will interpret “water purifier,” “water 
purification system,” “Berkey Black Purification Elements,” and the tagline, “Fresh Clean Drinking 
Water Purified the Natural Way,” to mean that the Products provide pure H20, consistent with the 
dictionary definition of “pure.” See also Moore v. Mars Petcare US, Inc., 966 F.3d 1007, 1018 
(9th Cir. 2020) (applying dictionary definition to evaluate what “common sense dictates,” and 


explaining further “brand names by themselves can be misleading in the context of the product 


being marketed. Descriptive brand names require of the consumer little thought which can make 
8 Pure, MERRIAM-WEBSTER DICTIONARY, at https://www.merriam-webster.com/dictionary/pure 
(accessed 5/12/2022) (in pertinent part, “unmixed with any other matter,” “being thus and no 


other,” “free from what vitiates, weakens, or pollutes,” and “containing nothing that does not 
properly belong”). 
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consumers susceptible to purchasing because they won t have the time or interest to read about 


[the product] on [the] website or the back of the box.”) (quotations and citations omitted). Indeed, 


Defendant waged an expansive, large scale digital advertising campaign that unfailingly identified 


the Products with the same Purification Representations. Compl. at “4 26(a), 27(a), 28(a). 


The Contaminant Reduction Representations do nothing to upend the consumers’ 


understanding. Defendant employs marketing techniques to draw consumers to the Purification 


Representations on the Purification Element’s box. 


Defendant headlines the front of the Purification Elements box—'Berkey Black 
Purification Elements”—in text at least two to five times larger than all other text on 
the box. Id. at Ex. 2. It is written in heavy dark black font on a matte white 
background. Id. No other text is written immediately adjacent to it; instead, it has a 
large amount of blank space and borders that separate it from any other text. Id. 


Next to the “Berkey Black Purification Elements” claim, Defendant calls out 

“Berkey Water Purifiers” in the upper-most portion of the front of the box, using the 

second largest font contained therein. /d. To better draw the consumer’s eye to this 

claim, Defendant makes a singular exception to the Element’s all-white background, 

containing only-black text. Jd. Defendant writes “Berkey Water Purifiers” in thick 

white font, placed inside a large all-black box, surrounded by a white internal border. 
d. 


er Black Berkey 
water Purifiers Purification Elements 


Dacmicroprapens I 
1.2.4-Prenetybenzene, 1 


By emphasizing and focusing the consumers’ attention on the top portion of the box, 


Defendant continues to emphasize claims completely consistent with the Purification 


Representation. 
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e Indeed, the Purification Elements’ box prominently boasts, in larger, bold, underline font, 
repeated claims that the filters reduce certain broad categories of contaminants to “Below 
Lab Detectable Limits,” “Below Lab Detectable Limits,” “Removed to Below Lab 
Detectable Limits,” “Removed to Below Laboratory Detectable Limits.” /d. 


e Using the same headings with respect to some of the same sweeping categories of 
contaminants, the box likewise repeats “Exceeds Purification Standard,” and “Exceeds 
Purification Standard,” and similarly emphasizes reduction rates of “>99.999%,” 
“299.9999%,” “>99.5%,” “>99.5%,” “>99.8%.” Id. 


e In much smaller, deemphasized, and condensed font, underneath these prominent categorical 
claims, Defendant lists approximately 260 different contaminants (noting at times that there 
are “many more”). Id. They are identified in highly technical chemical names that the average 
consumer is unlikely to investigate when they can rely on the emphasized categorical claims. 
Id. 

e Indeed, there appears another 24 fine print reduction rates next to a handful of chemical 
names, each of which exceeds 99%—repeatedly stating: “>99%,” “>99.9%,” “>99.9%,” 
“>99.9%,” “>99.7%,” “>99.9,” “90.0%,” “>99.85%,” “>99.9%,” 99.9%," 99.9%.” 
“>99.9%,” “>99.9%,” “>99.9%,” “>99.9%,” “>99.999%,” “>99.9%,” “>99.9%,” “>99.9%,” 
“>99%,” “>99.9%,” “>99.9%,” “>99.9%,” and “>99.5%.” Id. 


Only the most suspicious and discerning consumer would notice that there are 4 rates, out of the 260 
different contaminants, that appear to be less than 99%. Id. But those rates, tucked away at the very 
bottom of the box, are also easily overlooked when, like all the rest, they start with a “9” (“>96.67%” 
and “>90%”) or they exceed 80% (“>87.5%” and “>80%”). Id. Neither the most vigilant or 
suspicious customer is likely to notice these, as Defendant clearly intended. See Ehret v. Uber 
Techs., Inc., 68 F. Supp. 3d 1121, 1137 (N.D. Cal. 2014) (ruling a reasonable consumer is “neither 
the most vigilant and suspicious of advertising claims nor the most unwary and unsophisticated 
but instead is the ordinary consumer within the target population.”) (quotations omitted). 

Further, it is well established under California law that the presence of fine print or 
inconspicuous disclaimers do not cure a deceptive claim because “there is a question of fact 
whether a reasonable consumer would notice [the asterisk] and follow it to the disclaimer.” 


Anthony v. Pharmavite, 2019 WL 109446, at *4 (N.D. Cal. Jan. 4, 2019). To be sure, the Ninth 


? Madenlian v. Flax USA Inc., 2014 WL 7723578, at *3, n.3 (C.D. Cal. Mar. 31, 2014) (holding 
that “the extent to which [an asterisk and] additional language clarifies the ambiguity of the 
[challenged] representation is a fact question not suitable for resolution” at the motion to dismiss 
stage); Sperling v. Stein Mart, Inc., 2016 WL 11265686 (C.D. Cal. Mar. 15, 2016) (“it would be 
error for the Court to expect reasonable consumers to look beyond Defendant’s” misleading 
representations to find a clarifying definition elsewhere, “even though Defendant included 


-12- 


Case 3:22-cv-00728-M Document 52 Filed 05/13/22 Page 21 of 35 PagelD 786 


Circuit has unequivocally rejected Defendant’s argument that back-label disclosures cure 
misleading representations on the front-label. Williams, 552 F.3d at 939. In so doing, the Ninth 
Circuit made it clear that a reasonable consumer is not “expected to look beyond misleading 
representations on the front of the box to discover the truth” in fine print on the back label. See 
Williams, 552 F.3d at 939 (holding front label ingredient claims on food product plausibly mislead 
reasonable consumers, notwithstanding clarifying back label ingredient disclosures, which are 
statutorily required and generally used on all food products). This is because consumers rightfully 
expect that affirmative representations on the front label will only be confirmed by information in 
other areas of the label. /d. at 939-40; see also Jou v. Kimberly-Clark Corp., 2013 WL 6491158, 
at *9 (N.D. Cal. Dec. 10, 2013) (holding that under Williams, a "[d]efendant cannot rely on 
disclosures on the back or side panels of the packaging to contend that any misrepresentation on 
the front of the packaging is excused”). 

B. The Challenged Representations Can Be—And Have Been—Proven False 

When determining, as a matter of law, whether an advertising claim or warranty 
representation is mere puffery, the dividing line between actionable and non-actionable statements 
rests on whether it is “extremely unlikely” for any consumer to rely on the challenged statement 
because it amounts to nothing more than unreliable sales patter or hyperbole. “A statement is 
considered puffery if the claim is extremely unlikely to induce consumer reliance.” See Newcal 
Indus., Inc. v. Ikon Office Sol., 513 F.3d 1038, 1053 (9th Cir.2008) (emphasis added). Puffery is 
“exaggerated advertising, blustering, and boasting upon which no reasonable buyer would rely.” 
Punian v. Gillette Co., 2016 WL 1029607, at * 8 (N.D. Cal. Mar. 15, 2008) (quoting Southland Sod 
Farms v. Stover Seed Co., 108 F.3d 1134, 1145 (9th Cir. 1997)) (emphasis added). While generalized 
and vague assertions are not actionable, “misdescriptions of specific or absolute characteristics of a 
product [generally] are actionable.” Elias v. Hewlett-Packard Co., 903 F.Supp.2d 843, 854 (N.D. 
Cal. 2012) (quoting Annunziato v. eMachines, Inc., 402 F.Supp.2d 1133, 1139 (C.D. Cal. 2005)). 


an asterisk immediately following the [misleading representation]” directing consumers to the 
clarifying definition). 
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«[S]pecific and measurable claims capable of being proved false or of being reasonably interpreted 
as a statement of objective fact” are actionable. Rasmussen v. Apple Inc., 27 F. Supp.3d 1027, 1039- 
40 (N.D. Cal. 2014); accord Greater Houston Transportation Co. v. Uber Technologies, Inc., 155 
F.Supp.3d 670, 683 (5th Cir. 2015) (similarly, “[t]he Fifth Circuit has consistently held that a 
statement of fact is one can be adjudged true or false and allows for empirical verification.”). The 
determination that a statement is mere non-actionable puffery, as a matter of law, is only appropriate 
in “rare situation[s]” when it is “extremely unlikely to induce consumer reliance.” Newcal Indus., 
Inc., 513 F.3d at 1053; Hadley v. Kellogg Sales Co., 273 F. Supp. 3d 1052, 1081-82 (N.D. Cal. 2017) 
(quoting Williams, 552 F.3d at 938); accord Chacanaca v. Quaker Oats Co., 752 F. Supp. 2d 1111, 
1115-1116, 1125-1126 (N.D. Cal. 2010) (rejecting Quaker’s puffery challenge to labels containing 
the term “wholesome,” decals, and related imagery of oats, nuts, and kids playing soccer, despite 
the products’ dangerous trans-fat additive, finding it a question of fact, inappropriate for dismissal 
under Rule 12(b)(6))."° 

Without any meaningful factual analysis, Defendant argues that the Challenged 
Representations are mere puffery. However, Plaintiffs have already pled IAPMO’s test results, 
performed according to nationally recognized, industry standards. Compl. 11 29-31, Ex. 3. IAPMO 
found that the Products failed to provide any “pure” H20 and failed, within the first 1 to 100 gallons, 
to reduce the contaminants according to their fine-print reduction rates. Jd. 131, Ex. 3. In this way, 
Plaintiffs have already demonstrated that, based on an objective standard, the Products do not 
provide pure H20 or greatly/dramatically reduce contaminants either by—the overwhelmingly 
emphasized—greater than 99% reduction rate, or the lowest fine print 80% reduction rate. Id. 
Similarly, Plaintiffs have also already pled evidence that proves, by an objective means, that the 


Products fall far short of their promised service life—be it 0.03% or 3%. Id.; Greater Houston 


10 Courts have applied the same definition of “puffery” to claims of breach of warranty claims where 
consumers allege they bought a product in reliance on a manufacturer’s affirmation of objective fact 
found on its labels, packaging, or otherwise made leading up to the purchase. Hadley, 273 F. Supp. 
3d at 1092-93, 1095, 1096 (citing cases and ruling “[t]he determination as to whether a particular 
statement is an expression of opinion or an affirmation of a fact is often difficult, and frequently is 
dependent upon the facts and circumstances existing at the time the statement is made.”). 
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Transp. Co., 155 F. Supp. 3d at 693 (non-puffery when provable using “concrete empirical 
verification.”). None of the inapposite cases that Defendant cites, about purely subjective opinions, 
involved similar standardized testing. |! 

IV. PLAINTIFFS SUFFICIENTLY ALLEGED RELIANCE 

Defendant contends that Plaintiffs have not adequately alleged that they relied on the 
Challenged Representations when they bought the Products. MTD at 14-15. Not so. 

Plaintiffs’ reliance on the Challenged Representations is a common theme throughout the 
complaint. Id. YY 8-10, 14(a)(1), 36, 40, 57, 74, 90, 113. Notably, Plaintiffs alleged what false 
statements they relied upon—specifically: “In making the purchase, [they] relied on the Challenged 
Representations regarding the Products’ contaminant-removal and longevity—namely, that the 
Products purify water; entirely eliminate and/or greatly or dramatically reduce contaminants from 
water; and/or do so for 3,000 gallons per Purification Element . . .” and further alleged that, at the 
time of purchase, they did not know that the Challenged Representations were false and would not 
have bought the Products if they knew the truth. Jd. at TY 8-10(3)-(4); id. at | 4 (synopsis), Ex. I 
[System Box]; id. at YY 19, 21, 24-25, (explicitly defining “Challenged Representations” to include: 
the Purification Representations, the Contaminant Reduction Representations, and the Longevity 
Representation, quoted, supra, at 2-3 (citing 11 8-10, 19, 21, 25, 35-38)); see also Kabbash v. Jewelry 
Channel, Inc. USA, 2015 WL 6690236, at *6 (C.D. Cal. Nov. 2, 2015) (holding that the plaintiffs 
met the Rule 9(b) standard by pleading “that they were induced to buy the products because of the 
deceptive [representations]”). To be sure, Plaintiffs alleged that they “read, reviewed, and relied upon 
Defendant[]’s Challenged Representations . . . in deciding to buy the Products.” Compl. § 14a.1). 
These allegations are sufficient to establish reliance where, as here, “[r]eliance [merely] requires 
that a plaintiff allege she saw and read deceptive statements.” Cohen v. E. W. Tea Co., 2018 WL 


3656112, at *4 (S.D. Cal. Aug. 2, 2018); see also, e.g., Arora v. GNC Holdings, Inc., 2019 WL 
11 MTD at 11-12 (citing Elson v. Black, 542 F. Supp. 3d 556 (S.D. Tex. 2021); Pizza Hut, Inc. v. 
Papa Jon's Int'l, Inc., 227 F.3d 489 (5th Ci. 2000); Riviana Foods, Inc. v. Golden Star Trading, 


Inc., 2020 WL 6153602 (S.D. Tex. Apr. 6, 2020); Vitt v. Apple Comput., Inc., 469 F.App’x 605 
(9" Cir. 2012)). 
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6050750, at *9-10 (N.D. Cal. Nov. 15, 2019). 
Moreover, Plaintiffs have described, in detail, each of the Challenged Representations and 
where they appear—including, the Products’ packaging, as well Defendant’s websites, its Amazon 


storefront, and its authorized dealers’ websites: !? 

e Defendant consistently advertised the Systems as “water purification systems” and 
“water purifiers,” as well as identified the Purification Elements as “Black Berkey 
Purification Elements” on Defendant’s websites, Amazon storefront, and authorized 
agents’ websites. Id. at YY 26a., 27a., 28a. 


e Similarly, Defendant consistently advertised the Contaminant Reduction 
Representations—that the Products “remove or dramatically reduce” contaminants, or 
“remove or greatly reduce” contaminants—on its websites, Amazon storefront, and 
authorized agents’ websites. Jd. at J] 21, 26a., 27a., 28a. 


e Likewise, Defendant unfailingly represented the Products’ service life as 3,000 gallons 
per filter on its websites and, uniformly, included the same claim on the Purification 
Elements’ dedicated webpages for its Amazon storefront and its authorized agents’ 
websites. Id. at 11 26b., 27b., 27b. 


e The Purification Representations were uniformly displayed on nearly all sides of the 
Systems’ packaging and on the front of the Purification Elements’ packaging. Id. at | 
19-20, 23. 


e The Purification Element’s box prominently emphasizes reduction rates of greater than 
99% in large, bold, underlined font. Id. YY 22-23. 


Further, not only did Plaintiffs provide exemplar packaging for the Systems and Purification 
Elements that depict the Challenged Representations (id. at Ex. 1 [Systems], Ex 2 [Purification 
Element]), but they also provided more than one hundred links to Defendant’s website, its Amazon 
storefront, and its authorized agents websites, all displaying the Challenged Representations (id. at 
94 26-28, n.14-27). How then could Defendant cast such robust reliance allegations as “devoid of 


any factual allegations,” mischaracterize the Complaint as “never” alleging that Plaintiffs relied on 


12 Plaintiffs further alleged Defendant not only created the Challenged Representations, and labeled 
its Products packaging with them, but also trained and controlled its authorized agents’ use of these 
marketing messages. Id. Y 13, 14a. 2) -3), 5); see also, e.g., Opps., ECF 23-1, at Ex. 1G (knowledge 
base), Ex. 19-4 (training video). To be sure, Plaintiffs have submitted evidence demonstrating that 
these authorized agents are Defendant’s ostensible agents as Defendant holds them out to the public 
as such. Opps., ECF 19-2, at Ex. 1B (directing consumers to buy from sellers with an “Authorized 
... Dealer . . . Badge”), Ex 1C (warning consumers not to purchase from unauthorized dealers); 
Opps., ECF 23-1, at Ex. 7 at p. 3 (warning customers to “only” buy from authorized dealers), pp. 
16-17 (warning customers that Defendant will not honor warranty claims for Products purchased 
from an unauthorized dealer). 
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the Longevity Representation, or decrying that Plaintiffs could not do so? Plaintiffs have not only 
alleged numerous facts supporting their reliance on the Challenged Representations, but they went 
the extra mile to cite substantial supporting evidence. 

Indeed, the facts and evidence alleged demonstrate Defendant’s entire marketing scheme 
focused on the Challenged Representations. Numerous courts have recognized that “it would be 
unfair to require plaintiffs to recall and specify precisely which of the many advertisements they 
have [seen] were the particular advertisements they relied upon. It suffices for plaintiffs to provide 
examples of advertisements similar to those they saw as long as all the advertisements convey the 
core allegedly fraudulent message.” In re Oreck Corp. Halo Vacuum & Air Purifiers Mktg. & 
Sales Pracs. Litig., 2012 WL 6062047, at *15 (C.D. Cal. Dec. 3, 2012). Defendant’s core 
fraudulent message was that the Products entirely remove or dramatically/greatly reduce 
contaminants for 3,000 gallons per filter. See also, e.g., Compl. § 14a.5) (“The Challenged 
Representations were personally and specifically created by Defendant(s) for the deliberate and 
intentional purpose of creating a brand image of the Products consistent with the Challenged 
Representations to motivate consumers to buy the Products and generate sales. Defendant(s) 
trained resellers, marketers, and Authorized Agents to use the Challenged Representations to sell 
Products. Defendant(s) had the right to control the content of advertisements and exercised control 
over the content of advertisements that resellers, marketers, and Authorized Agents used to ensure 
the Challenged Representations were used in advertisements.”); Hesse v. Godiva Chocolatier, 
Inc., 463 F. Supp. 3d 453, 468 (S.D.N.Y. 2020) (holding that courts must consider the “crucial 
representation,” as part of the “mosaic” of defendant’s advertising, is not only the product’s 


packaging, but online advertising that echoes the allegedly deceptive packaging claims). !° 


3 Defendant, once again, blatantly misrepresents the Complaint in arguing that “Plaintiffs never 
allege to have relied on NMCL’s website when purchasing the products.” MTD at 15, n.12. Yet, 
the Complaint states “Farrell purchased . . . from Defendant’s Amazon storefront.” Compl. at § 
8(2); see also id. at § 5a.2) (“Defendant NMCL used, at a minimum, online an digital advertising 
mediums to disseminate the Challenged Representations . . . including... Defendant’s exclusively 
controlled NMCL’s Amazon Store Front”), 1 27 (“Defendant NMCL has maintained an Amazon 
Storefront for direct to consumer online sales 
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Curiously, Defendant argues that Plaintiffs’ express and implied warranty claims fail 
because the Parties were not in privity of contact. MTD at 14. This argument is meritless. While 
generally, “a plaintiff asserting breach of warranty claims must stand in vertical contractual privity 
with the defendant... [s]ome particularized exceptions to the rule exist. The first arises when the 
plaintiff relies on written labels or advertisements of a manufacturer.” Clemens v. DaimlerChrysler 
Corp., 534 F.3d 1017, 1023 (9th Cir. 2008). This exception has been applied to both express and 
implied warranties. For example, in Roper, the court held that because the “plaintiff has alleged a 
valid express warranty claim, so too does it conclude that plaintiff has asserted a cognizable claim 
for breach of an implied warranty.” 510 F.Supp.3d at 924. In Roper, the court denied the 
defendant’s motion to dismiss the plaintiff s implied warranty claim because of “the reasoning set 
forth by the district court in Van Mourik regarding vertical privity. There, the court acknowledged 
there is a vertical privity requirement, but held that it may be relaxed when the plaintiff relies on 
written labels or advertisements of a manufacturer.” Id. (citing Van Mourik v. Big Heart Pet 
Brands, Inc., 2018 WL 1116715, at *5 (N.D. Cal. Mar. 1, 2018)) (quotations omitted); see also 
Atkinson v. Elk Corp. of Texas, 142 Cal. App. 4th 212, 257-258 (2006). Consequently, as the court 
held in Roper, the vertical privity rule should “not bar [P ]laintiff s implied warranty claim” (Roper, 
510 F.Supp.3d at 924), because Plaintiff s warranty claims rest on the Challenged Representations 
that Defendant, the manufacturer, placed on Products’ packaging, and designed the massive 
advertising campaign, directing its authorized agents to repeatedly use false promises in their 


digital advertisements. 


V. TO THE EXTENT REQUIRED, PLAINTIFFS ADEQUATELY PLED 
DEFENDANT’S KNOWLEDGE 


athttps://www.amazon.com/stores/Berkey/Homepage/page/8EE04EF4-7F75-4F90-A1D7- 
14A90B704ABA”). Further, this Court should reject Defendant’s nonsensical supposition that 
Plaintiffs have “not plausibly allege[d] how they relied on NMCL’s website while purchasing the 
products from other sellers who did not sell on that site.” MTD at 15, n.12. Defendant cites no 
authority that suggests a plaintiff cannot look at more than one website, as a matter of law, or rely 
on Defendant’s deliberately designed and controlled digital marketing campaign that has flooded 
the internet with countless “Berkey” websites, approximately 100 or more of which are saturated 
with the same core fraudulent promises and maintained by Defendant’s authorized agents to do 
exactly that. Compl. at [4 14(a)(2), 26-28. 
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Defendant also seeks dismissal of Plaintiff s UCL, CLRA, FAL, and “common law claims” 
because the Complaint purportedly lacks facts showing that Defendant knew that it’s Products 
could not serve their only purpose—to provide pure water or greatly/dramatically reduce 
contaminants by at least the promised reduction rates, for at minimum of 3,000 gallons per filter. 
MTD at 12-14. This is wrong on the law and facts. 

While Plaintiffs agree that the FAL requires proof of actual or constructive knowledge of 
falsity, Defendant cites wholly inapposite cases to support the incorrect legal proposition that the 
UCL or CLRA also require knowledge. MTD at 12-13 (citing Puniam v. Gillette Co., 2015 WL 
4967535, at *12 (N.D. Cal. Aug. 20, 2015) (requiring knowledge, under the UCL, of latent defect 
in batteries that had propensity to leek to give rise to a duty of disclosure and base UCL claim on 
an omission of material fact); Wilson v. Hewlett Packard Co., 668 F.3d 1136, 1145 (9th Cir. 2012) 
(requiring knowledge of a latent design defect in the defendant’s computers ability to hold a 
charge, under the CLRA, to give rise to a duty of disclosure and base CLRA claim on an omission 
of material fact); Tomek v. Apple Inc., 636 F. App’x 712, 713-14 (9th Cir. 2016) requiring 
knowledge of latent defect in defendant’s computers 85-watt adapter, which was insufficient to 
power the computer, under the UCL and CLRA, to give rise to a duty of disclosure and base CLRA 
claim on an omission of material fact)). Further, Defendant cites no authority, whatsoever, that 
suggests some unspecified “common law claims” require knowledge merely because they sound 
in fraud. Id. 

However, each of Defendant’s cases involve an alleged failure to disclose a latent defect, 
under the UCL and CLRA, which necessarily requires the plaintiffs to plead and prove knowledge 
to establish the defendants’ duty of disclosure. /d. Here, however, Plaintiff does not assert claims 
based on Defendant’s fraudulent omission of a material fact—i.e., Plaintiff does not assert that 
Defendant had a duty to disclose to consumers that the Products neither “purify” water, nor 
“greatly” or “dramatically” reduce contaminants, for 3,000 gallons per filter. See, e.g., Compl. § 
3. Additionally, the Products’ inability to provide pure H20, or reduce contaminants by at least 80%, 


for 3,000 gallons, is not the result of some latent defect—the Products work exactly as they are 
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designed to work. Thus, Plaintiff need not establish Defendant’s duty to disclose a defect, 
necessitating Defendant’s advanced notice that the Products don’t actually work. In re Hydroxycut 
Mktg. & Sales Practice Litig., 299 F.R.D. 648, 658 (S.D. Cal. 2014) (ruling California CLRA and 
UCL do not require knowledge of falsity where the defendant makes an affirmative 
misrepresentation); Morgan v. AT&T Wireless Services, Inc., 177 Cal.App.4th 1235, 1255 (2009) 
(*A claim based upon the fraudulent business practice prong of the UCL is “distinct from common 
law fraud. ‘A [common law] fraudulent deception must be actually false, known to be false by the 
perpetrator and reasonably relied upon by a victim who incurs damages. None of these elements are 
required to state a claim for ... relief” under the UCL. [Citations.]”) (quoting In re Tobacco IT Cases, 
46 Cal.4th 298, 312 (2009)). 

Under the FAL, it is true that a plaintiff must plead and prove, among other things, actual 
or constructive knowledge of the falsity of a challenged advertising claim. Cal. Bus. & Prof. Code 
§ 17500 (“known, or which by the exercise of reasonable care should be known”). However, as 
Defendant concedes (MTD 13), “Rule 9(b)’s heightened pleading requirements do not apply to 
allegations regarding an accused’s state of mind—thus, knowledge need only be alleged generally 
to state a valid claim for fraud.” Swingless Golf Club Corp. v. Taylor, 679 F. Supp. 2d 1060, 1067 
(N.D. Cal. 2009); Fed. R. Civ. P. 9(b) (“Malice, intent, knowledge, and other conditions of a 
person’s mind may be alleged generally.”); United States v. Bollinger Shipyards, Inc., 775 F.3d 
255, 260 (5th Cir. 2014) (requiring knowledge allegations to comply with Rule 8). This is because, 
realistically, courts cannot expect a plaintiff to always have insights into a defendant’s state of 
mind, nor are factual allegations supporting a defendant’s alleged knowledge necessary to put 
defendants on notice of the claim. Concha v. London, 62 F.3d 1493, 1503 (9th Cir. 1995); 
Comerica Bank v. McDonald, No. C-06-03735 RMW, 2006 WL 3365599, at *2 (N.D. Cal. Nov. 17, 
2006) (ruling the requirement for specificity relaxes when the defendant necessarily has full 
information about the facts or when the facts lie more within the defendant’s knowledge); Ashcroft 
v. Iqbal, 556 U.S. 662, 678 (2009) (Rule 8 does not require “detailed factual allegations”). 


Plaintiffs have satisfied Rule 8 and 9(b)’s relaxed pleading requirements. The gravity-fed 
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activated carbon Purification Elements, by design, simply cannot conform to any of the Challenged 
Representations because the filters would necessarily be too dense for unpressurized water to pass 
through, without any motor or mechanical means to increase the flow rate. Compl. 1 32. That is 
consistent with IAPMO’s findings that the Purification Elements failed to purify water or 
substantially reduce contaminants within the first 1 to 100 gallons, out of the 3,000 gallons that 
Defendant guaranteed to consumers. /d. Y 33. Indeed, to remove viruses and bacteria, an activated 
carbon filter, like the Purification Elements, would require replacement every 24 to 48 to avoid 
overgrowth of microbes in the filter. Zd. Y 31. But, 3,000 gallons cannot pass through the filters within 
48 hours, nor do ordinary consumers who buy water filters for non-commercial purposes use 3,000 
gallons within 1-2 days. 

It is for these reasons that Defendant knew, or should have known, that the Challenged 
Representations are false at the time Plaintiffs purchased the Products. Plaintiffs not only pled facts 
regarding the Products design being incapable of performing according to the Challenged 
Representations, but also presented proof that the Purification Elements fail within the first fraction 
of a percent (0.003% to 3% or 1-100 gallon out of 3,000). Additionally, although this case is not 
based on a mere “lack of prior substantiation,” Defendant is nonetheless obligated, under the Federal 
Trade Commission Act, codified at 15 U.S.C.A. § 52 (“FTC Act’), to possess a reasonable basis for 
advertising claims prior to their dissemination in the United States. See generally In The Matter of 
Thompson Medical Co., Inc., 104 F.T.C. 648, 819, 1984 WL 565377 (1984) (requiring reliable 
scientific evidence in the form of clinical studies to support health-related efficacy claims). 
Additionally, Defendant was required to perform the same tests that Plaintiffs performed, at an ANSI 
accredited laboratory, prior to selling them in California. Cal. Health & Safety Code § 116832. Had 
Defendant complied with its statutory duties, it would have received the same test results as Plaintiffs 
and known that its Products simply cannot perform as advertised. 

To dispute Plaintiffs’ allegations, Defendant boldly proclaims: “Plaintiffs also fail to 
acknowledge NMCL’s own accredited third-party testing made available to the public on NMCL’s 


website. Plaintiffs do not address this testing, much less allege any knowledge contrary to it.” MTD 
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at 13. First, Defendant improperly asks this Court to stray outside the four corners of the Complaint, 
because the Complaint extensively refers to Defendant’s website and, therefore, should be 
incorporated by reference under Fed. R. Evid. 201(b). /d. at p. 2, n.2 (citing Loomis v. Slendertone 
Distribution, Inc., 420 F. Supp. 3d 1046, 1062 (S.D. Cal. 2019). However, this Court cannot take 
judicial notice of the facts contained within those documents to contradict IAPMO’s findings Moore, 
2021 WL 3524047, at *2 (denying defendant’s request for judicial notice of facts asserted in its own 
website). This is particularly true where the reports, on their face, appear doctored '* and incomplete!» 
and therefore subject to reasonable dispute. Fed. R. Evid. 201(b). Although several reports fail to 
provide any explanation of the test protocol employed, '$ those that do provide some information 
reveal that Defendant tested as a little as 2-8 liters, '” not the 3,000 gallons Defendant guaranteed to 
consumers. Indeed, the lab issuing the virus and bacteria report found the flow rate as little as 2 liters 
per hour and only evaluated 2-4 liters of water, stopping the test after 3 hours and before microbes 
would overtake the filter.!* Even if this Court took judicial notice of all the facts asserted in 
Defendant’s website, the lab reports do nothing to contradict IAPMO’s reports or the well pled 
allegations in the Complaint regarding the failure-by-design Products. Not only do the pled facts and 
Defendant’s statutory obligations allow this Court to reasonably infer Defendant’s knowledge, but 
this Court may also infer that Defendant knew or should have known that the Challenged 


Representations are likely to mislead Plaintiffs and all consumers.'? Accordingly, Plaintiffs’ general 


14 See, e.g., https://berkeywaterkb.com/wp-content/uploads/2016/06/Black-Berkey-Heavy-Metal- 
MBAS-Chlorine-Turbidity-Removal-Test-Report.pdf (last visited Jan. 9, 2022) (interlineation 
referencing subsequent testing). 

15 See, e.g., https://berkeywaterkb.com/wp-content/uploads/2016/06/Black-Berkey-Heavy-Metal- 
Chemical-VOC-Pharmaceutical-Petrol-Removal-Test-Report.pdf (last visited Jan. 9, 2022) 
(providing no protocols). 

19 See, e.g., id. 

17 See, e.g., https://berkeywaterkb.com/wp-content/uploads/2018/10/Berkey-Crypto-and-Giardia- 
Study-BCS-1805039-40-05-09-2018r.pdf (last visited Jan. 9, 2022) (4 liters); 
https://berkeywaterkb.com/wp-content/uploads/2016/06/Black-Berkey- VOC-Pesticide-THM- 
HAA5-Removal-Test-Report.pdf (last visited Jan. 9, 2022) (2 liters). 

18 See, eg,  https://berkeywaterkb.com/wp-content/uploads/2016/06/Black-Berkey-Virus- 
Bacteria-Removal-Test-Report.pdf (last visited Jan. 9, 2022). 

19 Kwikset, 51 Cal.4th at 328 (“The marketing industry is based on the premise that labels matter, 
that consumers will choose one product over another similar product based on its label... . 
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allegations of knowledge are supported by facts from which this Court can reasonably infer 


Defendant’s knowledge of falsity. 


VI. UNDER THE UCL, PLAINTIFFS SUFFICENTLY PLED PREDICATE 
VIOLATIONS OF CALIFORNIA’S STATUTORY BAN ON UNREGISTERED 
WATER TREATMENT DEVICES 


Defendant, again, attempts to dispute well pled facts with extraneous matter that is simply 
not subject to judicial notice—specifically, Defendant argues that none of the Systems, other than 
the Travel System, were sold in California and that the Travel System is not a “home” water 
treatment device under section 116825 of the California Health & Safety Code. MTD 15-16. 
However, none of those facts are pled in the Complaint or judicially noticeable.?" It is worth noting, 
Plaintiffs assert multiple statutory violations under the unlawful prong of the UCL (Compl. 14 92- 
93), but Defendant only disputes allegations that Defendant violated Cal. Health & Safety Code, 
sections 116825, et seg. by selling unregistered home “water treatment devices” that fail to comply 
with label and packaging requirements. Id. § 94. Each of the Products constitute a home “water 
treatment device” under section 116825(a). Id. 9 94a. Defendants’ arbitrary classification of certain 
Systems as “outdoor systems,” when they only differ in size—1.5 gallons to 6 gallons (Id. 3), 


does not detract from the fact that all of the Systems are residential filtration systems.”! Indeed, 


consumers rely on the accuracy of those representations in making their buying decisions.”). To 
be sure, “it is reasonable to infer that the defendants intentionally used the advertising claim 
“expecting to cash in on consumer interest in ‘green’ products.” EcoDiesel, 295 F. Supp. 3d at 
1006; accord Astiana v. Ben & Jerry’s Homemade, Inc., 2011 WL 2111796, at *12 (N.D. Cal. 
May 26, 2011) (J. Hamilton) (sustaining fraud claim based on allegation that “defendants ‘knew 
or recklessly disregarded’ the fact that the fact that their ice cream was not ‘all natural,’ and that 
they knew that the products were misleadingly labeled); Arroyo v. TP-Link USA Corp., 2015 WL 
5698752, at *9 (N.D. Cal. Sept. 29, 2015) (sustaining fraud claim when plaintiff alleged that 
defendant “intended to induce reliance on the representations to boost sales”). As such, Plaintiff 
has adequately alleged Defendant’s knowledge—be it to support a claim under the FAL, CLRA, 
or UCL. 

20 To be sure, Plaintiffs’ counsel’s investigation revealed that Defendant, by and through its 
authorized agents, intentionally circumvent California’s ban. See, e.g., Opp. MTV, ECF 19-7, 
Elling Decl. § 4. 

21 Furthermore, Defendant touts on its website page dedicated to the Travel Berkey that “Berkey® 
Systems are powerful, freestanding water purifiers that sit on a countertop or stand. Simply pour 
water from virtually any source into the top chamber of the system, and dispense purified water 
easily from the lower chamer through a handy spigot. The systems are easy to use — no electricity, 
tools or plumbing needed. Enjoy clean, delicious purified water that retains the healthy minerals 
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Defendant points to no authority that warrants a contrary conclusion. MTD at 15-16. Further, 
consistent with section 116825(d), Defendant claims that each Product removes contaminants, 
including health and safety related physical, chemical, biological, and radiological substances in the 
water. Compl. $ 94a. Section 116832 requires the manufacturer to register such devices and, inter 
alia, submit a report from an ANSI accredited laboratory that certifies the device removes or reduces 
contaminants consistent with its marketing claims, including the name of the testing protocol, date 
of test, and a summary of results. Compl. 1 94b. Section 116835, requires the exterior packaging of 
each device to identify the removed or reduced contaminants. Id. Y 94c. Defendant not only failed to 
register the Products, failed to disclose any ANSI accredited laboratory that performed NSF/ANSI 
standardized testing, but also failed to comply with the labels/packaging requirements. Compl. 1 94d. 
Accordingly, Defendant is liable for civil penalties in an amount up to $5,000 per day. Compl.  94e. 
VIL. PLAINTIFFS SUFFICIENTLY PLED PUNITIVE DAMAGES 

Plaintiffs sufficiently pled facts to support their punitive damages claim. As Defendant 
concedes, punitive damages are available under the CLRA. Mot. To Dismiss, 12, ECF 13. Plaintiffs 
may also recover punitive damages on their breach of warranty claims. See Troensegaard v. 
Silvercrest Indus., 175 Cal. App. 3d 218, 226 (1985) (holding defendant’s intentional concealment 
of formaldehyde fumes in mobile home and failure to comply with its express warranty to remediate 
sufficient to sustain a jury award of punitive damages where such conduct constitutes “oppression, 
fraud, or malice” in “conscious disregard of the plaintiff’s rights”). 

Defendant knew the Products could not purify water, or substantially reduce contaminants 
by at least 80%, for 3,000 gallons. Yet, Defendant deliberately and without question chose to 
disregard the health, safety, and welfare of consumers and their children and loved ones, to make 
millions selling nothing more than $200-$300 canister, with $100 “Purification” Elements. Families 


forego safe, effective, and less expensive alternatives believing that the Products provide clean water. 
your body needs for an average of less than 2 cents per gallon.” See 
https://www.berkeywater.com/travel-berkey-system-1-5-gal/. The reviews on Defendant’s 


website regarding the Travel Berkey further indicate that the System is intended for residential 
purposes. Id. 
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To be sure, heavy metals are dangerous contaminants, like the Chromium 6 contaminants that 
IAPMO tested, and many consumers who buy the Products require them to avoid contaminated 
public water sources. But the Purification Element failed to remove more than half of this 
contaminant within the first gallon, and only removed 1% of this contaminant within the next 50 
gallons. Compl. 4 31 c. 

Yet Defendant deliberately markets the Products to particularly vulnerable members of the 
public, “including disaster stricken areas where access to clean and safe drinking water has been 
disrupted; rural and metropolitan areas that do not have publicly available access to clean and safe 
drinking water either because constituents rely on well-water or their water tables and reservoirs 
have pollutants; and health-conscious people who, for example, are cancer survivors, fear the 
transmission of the COVID-19 virus in their water, or otherwise have an increased concern about 
water pollution.” Compl. “4 2, 17 (citing Defendant’s website). In so doing, Defendant not only 
deprives consumers of their fundamental human right to affordable, safe, and clean water, but 
subjects them to serious health risks, while at the same time charging them hundreds of dollars for a 
worthless Product. Where a company’s entire purpose and marketing strategy rests on claims that 
the Products purify water, and/or substantially reduce contaminants, for 3,000 gallons, but they 
utterly fail to do so, Plaintiff has pled the facts necessary to support their general allegation that: 
“The wrongful conduct . . . was committed, authorized, adopted, approved, and/or ratified by 
officers, directors, and/or managing of Defendants. Compl. § 117. If that was not bad enough, 
Plaintiffs notified Defendant more than one years ago of its massive fraud, but Defendants have 
failed to take any corrective action whatsoever. Compl. I 115 (Jan. 14, 2021 Pre-Lit Demand). 
VII. CONCLUSION 

For the foregoing reasons, this Court should deny Defendant’s motion to dismiss, or, 
alternatively, grant Plaintiffs leave to amend. Fed. R. Civ. P. 15(a); see also Foman v. Davis, 371 
U.S. 178, 182 (1962); Morongo Band of Mission Indians v. Rose, 893 F.2d 1074, 1079 (9th Cir. 
1990) (the Ninth Circuit favors amendment with “extreme liberality’); U.S. ex rel. Adrian v. 


Regents of University of California, 363 F.3d 398, 403 (5th Cir. 2004). 
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